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What It Is

18 U.S.C. § 242 is the principal federal criminal statute for prosecuting government officials who willfully

deprive a person of constitutional or federal statutory rights while acting under color of law. In police-force

cases, it is the criminal counterpart to 42 U.S.C. § 1983. The fundamental distinction: civil § 1983 liability

requires a constitutional violation and causation; criminal § 242 liability requires all of that plus willfulness,

proved beyond a reasonable doubt.

A police officer may violate the Fourth Amendment and face civil liability without committing a federal crime

under § 242, because the criminal statute demands a specific criminal intent to deprive the person of a federally

protected right. This distinction matters for how cases should be coded: a decision not to prosecute under §

242 does not establish that the force was constitutional.

Elements

A § 242 prosecution generally requires proof of four things:

The defendant acted under color of law – exercising, misusing, or abusing authority made possible by

government office

The defendant deprived the victim of a right secured by the Constitution or federal law (typically the

Fourth Amendment right against unreasonable seizure)

The defendant acted willfully – with specific criminal intent to deprive a person of a federally

protected right

Any penalty-enhancing circumstance charged was proved (bodily injury, dangerous weapon, death)

Willfulness – The Defining Criminal Element

Willfulness is what most sharply separates § 242 from civil liability. Screws v. United States (1945) established

that the statute requires proof of a specific intent to deprive a person of a federal right made definite by law.

This requires more than negligence, mistake, poor judgment, recklessness standing alone, or an objectively

unreasonable act.

Because defendants rarely announce an intent to violate constitutional rights, willfulness is proved

circumstantially. Relevant evidence can include: the obviousness of the illegality, repeated force after the threat

ended, statements before or after the incident, false reports, attempts to conceal conduct, destruction of

evidence, gratuitous force, force against a restrained or incapacitated person, force inconsistent with any
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plausible law-enforcement purpose, and prior training or warnings about the conduct. No single category is

automatically dispositive.

Willfulness does not require proving personal hatred, racial animus, or sadism. The relevant intent is willful

deprivation of a federally protected right. Race and discriminatory motive can be relevant in some § 242

prosecutions but are not universal elements of an excessive-force charge.

The Objective/Subjective Split

The Fourth Amendment violation underlying a § 242 charge is judged by an objective standard – whether the

force was objectively unreasonable under Graham v. Connor. The willfulness element requires proof of the

defendant’s criminal state of mind – subjective. This has a practical consequence: an officer’s subjective beliefs

may be largely irrelevant to the civil force-reasonableness inquiry yet highly relevant to the § 242 willfulness

inquiry. A court evaluating both can reach different results on each.

Fair Warning and United States v. Lanier

Because § 242 incorporates constitutional rights rather than cataloguing every prohibited act, due process

requires that conduct be sufficiently defined to provide fair warning. United States v. Lanier (1997) rejected

the Sixth Circuit’s rule requiring a prior Supreme Court decision involving fundamentally similar facts. The

test is whether pre-existing law made the unlawfulness apparent – not whether a prior case involved the

identical weapon, sequence, or tactic.

Lanier also drew an explicit connection between § 242’s fair-warning requirement and the clearly-established-

law concept from qualified-immunity doctrine, noting they serve closely related notice functions. The same

incident can reach different outcomes in civil and criminal proceedings without doctrinal inconsistency,

because the tests ask different questions.

Penalty Structure

The statute has graduated penalties:

No enhanced circumstance: fine, up to one year imprisonment

Bodily injury results, or dangerous weapon used: up to ten years

Death results, kidnapping, aggravated sexual abuse, or attempt to kill: any term of years, life, or death

penalty

In police excessive-force cases, the most consequential enhancements are typically bodily injury, dangerous-

weapon use, and death. A firearm is an obvious “dangerous weapon,” but ordinary objects can qualify if used

in a manner capable of causing serious bodily injury or death.
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Not Every Constitutional Violation Is a Federal Crime

The federal criminal standard is deliberately demanding. An officer may use excessive force in violation of the

Constitution and face civil liability while the government concludes that willfulness cannot be proved beyond

a reasonable doubt. These are different legal standards reaching different conclusions. Agencies may

appropriately find that conduct violated policy, training, or constitutional limits – and impose discipline –

even where § 242 charges are not supportable.

Post-Incident Conduct as Willfulness Evidence

False reporting, coordinated accounts, concealment, and evidence destruction can: create separate federal

criminal exposure, undermine credibility in civil and criminal proceedings, and support an inference that the

officer knew the underlying conduct was unlawful. Post-incident conduct is therefore legally significant in

ways that extend beyond the force itself.

Relationship to § 1983 and Qualified Immunity

§ 1983 (civil) § 242 (criminal)

Defendant Individual, municipality Individual (ordinarily)

Standard
Objective
reasonableness

Constitutional violation + willfulness

Burden Preponderance Beyond reasonable doubt

Immunity
Qualified immunity
available

QI is civil doctrine; § 242 has own fair-
warning analysis

Outcome of no charge/
acquittal

Not a finding of lawful
force

Not a finding of lawful force

A civil case and a criminal case arising from the same conduct can reach different outcomes. Neither outcome

should be coded as equivalent to a constitutional determination unless that is what the court actually decided.

What § 242 Does Not Establish

Every constitutional violation is a federal crime

Every excessive-force finding should result in prosecution

Negligence is sufficient

Objective unreasonableness alone proves willfulness

A policy violation proves criminal intent
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Racial animus is always required

A state acquittal prevents federal prosecution

A federal declination proves force was lawful

Qualified immunity defeats criminal liability

Policy Implications

Do not treat non-prosecution as a finding of constitutional compliance. A prosecutor may conclude

the force violated the Constitution while finding willfulness unprovable. Record the charging outcome

separately from the force-evaluation outcome.

Code criminal outcomes with precision. Relevant variables include: no federal charge, federal

investigation with no charge, § 242 charge filed, guilty plea, trial conviction, acquittal, conviction

reversed, and sentence enhancement category. “No prosecution” is not a category equivalent to “lawful

force.”

Train officers on the constitutional limits that create both civil and criminal exposure. Training records

provide evidence that an officer had notice of constitutional limits – which is relevant to both the fair-

warning analysis in § 242 and the clearly-established-law analysis in civil qualified immunity.

Post-incident conduct creates independent legal exposure. False reporting and evidence concealment

are not only departmental matters – they can support criminal liability and willfulness inferences.

Agencies should treat post-force documentation integrity as a distinct accountability concern.

Gratuitous force against restrained or incapacitated persons presents the clearest § 242 exposure. Force

so plainly inconsistent with constitutional limits that it lacks any plausible law-enforcement

justification – force after a threat has ended, force against a person who is restrained, repeated strikes

without justification – is most likely to support willfulness beyond a reasonable doubt without

requiring a prior case with identical facts.
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